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Legal Issues of Roleplaying Conventions
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Subtitle – IT’S JUST A GAME!

LEGAL DISCLAIMER: Firstly, something that needs to be done. Whilst all efforts were made to ensure the accuracy of the information in this paper and the accompanying presentation, nothing in this agenda paper nor the presentation and discussion connected with it should be relied upon in a legal sense on any matter whatsoever.  It does not constitute a professional opinion on any matter, and no decisions should be made based on information contained herein without consultation with legal professionals. The author, and the organizers of ConOrg 98 disclaim liability for any and all loss, damage or injury, financial or otherwise, suffered by any persons or organizations acting on or relying on this paper, it’s associated discussions, or any information contained in them, whether from negligence or any other cause whatever. There, it’s said.

SITUATIONAL DISCLAIMER: The law is an enormous and ever-changing beast. Whilst the statements herein are believed to be accurate, they apply only at the time of publication (particularly of the references used) and only within the State of NSW. While there are substantially similar provisions in most of the fields mentioned in other States and Territories, they can often differ in detail. Where an issue is of significance, it is always recommended that further investigation be undertaken, lest the law differ in it’s application to your particular situation, or have been amended or completely transformed since this publication. Further, as the field of law is substantial to say the least and the experience of the Author somewhat limited, these comments cannot be said to be exhaustive, nor even 100% accurate – we are all fallible. That said, I hope they are of some assistance.

‘I am The Law’. If people really understood the implications of this statement, big Sly would be laughed out of every muscle joint in the US. The Law is complex, ancient, petty and vast. In his defense, they could both also be said to be confused, poorly written, almost impossible to understand and usually blind – it can often obstruct, and most people prefer to avoid it. In all, perhaps a more apt association then he might have initially imagined, but there’s one big thing – Sly is not here, and he isn’t watching you. The Law is here, and it would serve everyone involved in organisations to at least know the basics, lest it hit them as hard as the man himself.

The law is designed to sort out problems between people, and with so many people and so much time, it has accumulated many rules, for so many problems. Therefore, it is unsurprising to know that there have, at one point or other, been laws on most anything. (Including, for those who are interested, Witchcraft laws that are still in effect in several countries). Laws and legal considerations affect most things you do, and this most definitely includes Convention organisation. However, given the basis of law is to sort out disputes between people, I can give one piece of advice, which will avoid the majority of legal issues – don’t get into a dispute with people, and of you do, solve it rationally and calmly.

This may seem to be obvious and basic knowledge, unsuited to this ‘lofty legal discussion.’ However, one thing a lawyer will tell you that the Law is indiscriminate – it will often injure (or at least inconvenience) everyone involved. The best way not to be inconvenienced by laws is to avoid calling them into dispute. Solving problems between people before they escalate to the level requiring legal sanctions is the best legal advice you can ever get (and it’s free). In this situation I am including the Government as a ‘person’ – disputes with them can get real ugly, real fast, mainly because there is often no-one with whom to ‘solve the problem’ outside of a legal context. Therefore, knowing where potential conflicts are between people and avoiding them from the start is the essence of good legal practice.  Other papers at this conference (particularly Lindsay Beaton’s, but others also) go further into the concept of ‘being nice to people’ and all the organisational joy and ease that can bring, but let me just say that staying on everybody’s good side can have substantial legal rewards also.

This is not to say that avoiding the law is an option – it will follow you everywhere. Your best option is to pick a path through the legal minefield that is best for your Convention or situation, by examining the alternatives and selecting your legal organisation and activities to avoid conflicts. Anarchy, although perhaps a lovely concept, is not an effective way to produce a smoothly running convention. Some thought and preparation (which most Conventions have already undertaken) will avoid endless hassle.


Having gotten this exhortation out of the way, there are several Legal issues relevant to Convention Organising that I will attempt to discuss in this paper and presentation. They include.

· The form of your organisation

· Liability, including Insurance, Debts, etc.

· Copyright

· Property ownership

· Interacting with the Players (Cheques, registration refunds)

· Taxes

The (legal) form of your organisation has perhaps the most significant effect of any factor on your legal situation. There are three main forms of legal association that tend to organise conventions (a generalisation, but in my experience accurate). These are

1. The Unincorporated Association

2. The Incorporated Association

3. The University Club

The Unincorporated Association is the most basic of organisations – a bunch of friends (and associates) who get together and say ‘I can’t do it on my own – lets work together’. This form of association is the most flexible of the three, as it has basically no rules other than those that the members make for themselves - they are relatively unfettered in their day-to-day operation of the association. However, there are few of these kinds of organisations represented at the conference, for several very good reasons. Firstly, without a specific deed of association (which amounts to a contract between the members of the organisation) the members of the associations are legally individuals, not a group of any shape. The Deed (or memorandum or similar name) of association details any relationships and duties between the individuals, and only extends to those items specifically mentioned. 

Secondly, many organisations will only deal with a legal body, for reasons that will become obvious when they are discussed (such as insurance, collective liability, etc).

This form of association is sometimes used by clubs, societies and the like, and can be workable when someone legally qualified prepares the deed. The details can be highly variable depending on the precise wording, but usually specifies legal rights and obligations between the members. It is as binding as a contract, but since it amounts to a ‘custom tailored job’, little more can be specifically said about it, except that it could be used o do almost anything you would wish of it, but only if it was drafted very carefully. There are a few other things that it cannot cover, but they are of minimal consequence.

In the absence of such a deed, the group is nothing more than some individuals acting in concert. If little Johnny Gamer was to hire a venue for the group, and it was ‘remodeled’ during a bout of heavy cyberpunk live roleplaying, Johnny would be up for the bill. This is true even if a ‘group name’ is used – it has no real legal effect, except to make it harder to find the individuals involved. This option is an extremely risky way to run a Convention, and is not recommended under any circumstances.


The Incorporated Association is the preferred choice of most non-university organisations. Most states have some legislation designed to Incorporate groups, clubs, associations etc. and provide a framework to both support them (such as the ASSOCIATIONS INCORPORATION ACT 1984 (NSW)). The precise details of incorporation are contained in various government publications, which should be perused before heading down this path. The main advantages are:

· It can sue (and be sued) in it’s corporate name, rather than as individuals

Thus, were something to go horribly wrong and the Convention was sued, the Organisers would not be personally liable (with the exception of fraud and a few other minor matters)

· It can hold property without the need for a trustee

Other associations cannot hold ‘group property’ – regardless of the apparent or perceived situation, someone actually owns real property, or it is held in Trust for the other members by one of their number.

· It can enter into contracts in it’s corporate name

Worried about signing your name to things? This allows you to sign for the company (although laws about negligence still apply – care must always be taken). Also, the contracts survive any changes of the committee, and/or the relevant signatories – the association gains what is known as a corporate personality – it exists as a separate legal entity.

· Debts and liabilities can be enforced against the association, not it’s members personally

The convention loses money hand over fist? It’s not your pay they’ll take (unless you really stuffed up – see earlier remarks about negligence, and the committee cannot escape debts that they incurred that they could not reasonably expect to pay)

· Liability of members is limited to outstanding fees

Many Cons are organised by Clubs with numerous members – in many unincorporated organisations, they are also liable (usually being parties to any deed of agreement)

· It can make a profit as long as that profit is not split amongst its members

Contrary to popular belief. You can make money, it just has to be put back into the operation of the Association. Much is often made of the distinction between Non-Profit and Not-For-Profit organisations

· It can invest and borrow money

Which is useful for beginning organisations. This includes loans from (but not to) it’s members, and covers investment of any surplus moneys, to provide finance for later operations (such as accumulation of moneys for a large purchase – the money can be invested for profit).

There are several inconveniences with Incorporation, but they are usually far outweighed by the advantages:

· The Association must inform the Government of changes to the Committee, it’s objects and rules.

· The Association must appoint a Public Officer, as a contact point for the Government

· The Association must have a General Meeting every year, at which a financial statement of the year’s income and expenditure is presented.

· This Financial statement must be submitted to the Government

In NSW you do not have to get this statement audited, although that is not the case in the Act and Queensland. This would be one of the more onerous requirements in these states.

· The Association must hold Public Liability insurance 

This must be of at least the value specified in the regulations. I will discuss Public Liability later, but I would highly recommend it.

· The Association must adopt a set of Articles of Incorporation, to control how the organisation runs. This is usually designed around a set of Model Articles available with the paperwork for incorporation, and covers all sorts of housekeeping matters, that any organisation needs to straighten out eventually anyway.

The third option is one only open to some conventions, and it is by far the easiest (Some people have all the Luck). Most Universities have some form of Clubs and/or Societies student-run umbrella organisation, which can provide a good legal backdrop for a roleplaying Convention. This usually provides all the bonuses of Incorporation, particularly including the limited liability. Even better, most of them will include the Club under the organisation’s Public Liability insurance, removing a cost of the club. Access to University facilities is an added bonus, but not really within the scope of this topic. However, there are still several points that University clubs need to consider:

· The ‘umbrella’ organisation will have a number of ordinances, regulations and/or rules.

They need to be obtained, investigated and followed carefully, lest all these benefits be lost to petty university pretend-politicians. Read them, and enquire closely from the relevant staff as to the procedures to be followed.

· Universities will often require office holders in the ‘club’ to be Students of the university. 

Do not ignore these rules, unless you have specifically amended the constitution or other controlling regulations, as this could expose the entire executive to liability.

· While Universities vary widely, most will require some form of financial reporting. 

While the lax attitude to most financing will try to rub off, keep a close track of the finances, since there is usually some provision somewhere that can lead o the disbandment of the club for financial mis-management.

· Ensure that any University resources you use can be used the way you want.

Often the University will extend all sorts of extras to registered clubs, particularly room use. Ensure that you comply with every rule, and even all the requests. These extras are usually not rights, they are privileges, and can be revoked at any time, with no excuse. 


Once you have got the intricacies of your form of organisation together, the rest of the legal questions fall pretty much into place. Many of them are governed by Articles of Incorporation or University club Constitutions, and they will specify most rules to be followed. I will mention the rest to illustrate why these forms of regulation need to be complied with.

Liability


Liability is a legal term, meaning basically responsibility. There are two aspects of liability to be examined in this case, both of which have been mentioned above. They are Liability for debts, and Public Liability.


Liability for Debts is only a question for Unincorporated bodies, or other non-legal groups. Basically it means that if the organisation is to incur a debt and it is unable to pay the debt (typically from a poor year, but possibly from debts that suddenly ‘appear’ such as unexpected repairs or cleaning costs to venues, penalties or charges) then the executive of the association are each personally liable for the debt, and can be taken to court to recover them. As most people aren’t keen to put their livelihood and personal financial status on the line for their hobby, this can be one of the most significant incentives to incorporation.


Public Liability concerns the responsibility of the organisation for accidents that happen during its activities. This can occur regardless of any negligence or lack thereof, or even if none of the organising committee themselves were involved directly. If someone is seriously injured during a convention, then they have the option of suing both the organisers and the owners of the property. Whilst the potential problems will depend on the facts of the case, there is a strong possibility that the organisation will be taken to court. Although this liability cannot be escaped, the problems of being sued can, by using Public Liability insurance. Not only does it protect the organisation from almost certain bankruptcy, it provides a sum of money to compensate the injured party (who will probably be a fellow gamer). While one might say that a ‘fellow’ gamer wouldn’t sue, this may be the only method by which they can pay the substantial costs of a serious injury, and if there is no insurance they could be in serious trouble. In some ways it could be seen as a ‘charitable’ insurance.

Copyright


As Conventions are in the job of spreading what amounts to artistic work, the questions of intellectual property arise. The simple answer is that almost anything original that has been printed can be copyrighted (including catalogues, exam papers and computer code). The document does not have to have the © symbol attached to gain copyright in Australia – the symbol, date and author are used to obtain Copyright in overseas jurisdictions (including the US, but not necessary in the UK). This relates to several parts of a convention Organisers sphere. They are not a ‘publisher’ per se and so are not responsible for any breaches by their writers, although they should warn them, and are careful regarding copies of modules etc. However, the question of Entryforms and handbooks is important – any pictures or significant portions of text that are the property of others should be reproduced without their permission (not necessarily for payment, but permission) – particularly pictures from gaming books. Organisers should be careful when being given pictures to put in their entryforms and in composing handbooks. It may seem petty and insignificant, but the US gaming companies are increasing their legal sanctions against gamers, and it is always a possibility.

Property Ownership


Only ‘legal persons’ can own property  (not just land – ‘stuff’ too). Humans count as legal persons, but groups do not, unless they have some legal force. Incorporation has that force, as was mentioned earlier, as do the university Clubs that I have examined 9as subsidiaries of the parent Student organisation. Unincorporated ‘groups’ cannot own property – if it needs to be held for the group as a whole, then one member can hold it in trust for the rest. However, this form of trust can cause problems depending on the circumstances, as it creates all sorts of legal duties between the parties. All property held by the organisation should be specified as such, and should be recorded in a registration (a specification that many Articles of Incorporation or Club Constitutions include). The property belongs to the organisation, and can only be ‘appropriated’ by others if it is sold to them by the organisation (remember there are provisions against fraud). If an incorporated association is wound up, the property goes to another non-profit (not necessarily incorporated) organisation with substantially similar objectives – not to its members.

Interacting with the Players 

Fundamentally, the organisers are there for the players (subject of-course to the other papers, presentations and discussions at this conference). Therefore, the interactions with the players should be kept on as friendly a basis as possible. However, there are several points of law that have been raised that an organiser should know.

Cheque problems


The fee charged by a Bank for presentation of a rubber cheque can legally be charged to the owner of the cheque. However, the organisers should examine the circumstances and consider the implications of this policy (admittedly, rubber cheques are really rude, but circumstances may suggest otherwise). Similarly, whilst it is illegal to stop payment on a cheque without justification, there is little that organisers can do, except ring the people involved and sort it out.  Legal actions will cost orders of magnitude more than anything that can be recovered in court (or even the small claims tribunal), as well as the hassles involved. It is unlikely that any financial transaction will be substantial enough in the course of convention organising to warrant legal action – legal costs will quickly exceed any but the most exorbitant bill.

Refunds


Unless the entryform specifically states that they will not be given, a convention is obliged to give refunds to a team for a non-session where the non-event was not the players fault. This includes designer and GM no-shows and scheduling problems. Again, most problems can be better solved by negotiation, but prompt and full refunds go a long way to smoothing any problems with missing sessions

The ubiquitous Weapons Bans


Unfortunately (as a perennial weapons props bringer) organisers should control weapons at their conventions. Given their prevalence and the strong potential for harm, to do otherwise could easily be construed as negligence. Whilst they needn’t go as far as strip searches, some effort should be made to keep the ‘unarmed’ attendees safe. Not only that, but it is within the right of the organisers to ban these items to prevent problems with the general public and potentially the law enforcement authorities.

While there are certainly many other topics that are relevant to Convention Organisers, I believe these constitute the more important and significant issues. Hopefully the discussion will expand on any unclear issues and allow input from the other legally qualified attendees, as well as those who have gained the experience that often counts for more than any education. The one thing that this discussion is unlikely to change is the exhortation that even the concept of legal issues in Convention Organising should be a position of last resort, and that a rational discussion between calm heads, possibly mediated by a neutral party, can achieve substantially more than any legal remedies. Follow this advice, and ensure that you are fully aware of the legal requirements of your form of organisation, and I would be glad to never speak to you again. Well, on a legal matter anyway.
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